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Attorneys for Panda Gila River, L.P. 

SEP 2 7 2004 

BEFORE THE ARIZONA CORPORATION CO- 1 -  *.--I 

IN THE MATTER OF THE APPLICATION 
OF ARIZONA PUBLIC SERVICE 
COMPANY FOR A HEARING TO 
DETERMINE THE FAIR VALUE OF THE 
UTILITY PROPERTY OF THE COMPANY 
FOR RATEMAKING PURPOSES, TO FIX A 
JUST AND REASONABLE RATE OF 
RETURN THEREON, TO APPROVE RATE 
SCHEDULES DESIGNED TO DEVELOP 
SUCH RETURN, AND FOR APPROVAL OF 
PURCHASED POWER CONTRACT 

DOCKET NO. E-01345A-03-0437 

STATEMENT OF POSITION OF PANDA 
GILA RIVER, L.P. 

On June 27, 2003, Arizona Public Service Company (“APS”) filed with the Arizona 

Corporation Commission (“Commission”) an application for a 9.8% ($175 million) rate increase and 

for approval of a purchased power contract with its affiliate, Pinnacle West Energy Corporation 

(“PWEC”). By order issued April 29,2004, the procedural schedule in this docket was temporarily 

stayed to allow for settlement discussion and, on August 18,2004, a Proposed Settlement Agreement 

(“Agreement”) was filed with the Commission which, among other things, provides for APS to 

acquire approximately 1800 MW of PWEC’s generation. By its order issued August 20, 2004, the 

Commission required non-signatories to file a statement of position on the merits of the Agreement 

by September 27, 2004. Pursuant to such directive, Panda Gila River, L.P. (“Gila River”) submits 

this Statement of Position. 

SUMMARY 

Gila River does not believe it has been demonstrated that an affiliate asset acquisition by 

APS of the PWEC assets is APS’ least cost long-term power supply alternative, and consequently, it 

has not been shown that this acquisition will provide Arizona ratepayers with the maximum benefit 
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of an existing competitive wholesale power market. This assertion should be demonstrated through 

an RFP process where PWEC competes on the same basis with other market participants to serve 

APS’ power supply needs. Any RFP process where PWEC does not participate head-to-head with 

other market participants cannot serve as a barometer for concluding that this asset acquisition is at 

least cost to APS. Gila River stands ready to participate in any such RFP process and will provide 

APS a fully dispatchable purchase power alternative that is at a more attractive price to ratepayers 

than the affiliate acquisition. Further, it is Gila River’s position that if an affiliate acquisition is 

allowed without the appropriate RFP process, it will be punitively harmed by the creation of a barrier 

to entry relative to Gila River’s competitive market position. 

I. The Agreement Should Require APS to Issue a Competitive FWP to Ensure Arizona 
Ratepayers Receive the Maximum Benefit of a Highly Competitive Wholesale Power 
Market. 

The Commission can most effectively protect h z o n a  ratepayers by evaluating the 

reasonableness of the affiliate acquisition against the results of an RFP process that, at a minimum, 

1) provides for independent third-party oversight; 2) establishes evaluation criteria that fairly 

compares the acquisition and associated rate basing of the acquired assets to long-term purchase 

power alternatives; and 3) ensures that all parties, including PWEC, participate on the same basis for 

the opportunity to supply APS’ long-term power supply needs. 

The principle that ratepayers benefit fiom maximizing wholesale competition underlies 

recent decisions by FERC under which any transaction between APS and PWEC will be evaluated at 

the federal level. Therefore, should PWEC prevail as the successful bidder in an RFP process such 

as that described above, the resulting affiliate acquisition or PPA is far more likely to meet FERC’s 

recently announced guidelines for evaluating and approving these types of transactions.’ 

In Ameren Energy Generating Company, et al., 108 FERC 7 61, 081 (2004), the FERC confirmed that affiliate 
acquisitions are subject to the Edgar standard. See Boston Edison Company re: Edgar Electric Co., 55 FERC 7 
61,382 (1991); See also, Southern California Edison Company, On Behalf of Mountainview Power Company LLC 
(Mountainview), 106 FERC 7 61,183 (2004). 
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11. The APS Affiliate Acquisition will Create Barriers to Market Entry for Gila River. 

Unlike many merchants that chose built power plants around the Palo Verde Nuclear 

Generating Station, Gila River built an -2080 MW generating plant east of Palo Verde, at a location 

physically closer to the Phoenix Valley load center (the “Valley”). Gila River invested in significant 

transmission infrastructure to interconnect its plant to Anzona’s high voltage transmission system 

and in doing so, provided significant improvements to the Valley’s electrical system reliability. The 

value of these improvements was recently demonstrated during the June 14, 2004 “Westwing 

Electric Disturbance” event. During this event, all generators interconnected at the Palo Verde 

location tripped off-line, but the Gila River plant remained on-line and generated power throughout 

the event. The continuous generation from the Gila River plant during t h s  emergency situation 

played a key role in maintaining electrical service to the Valley. 

The APS acquisition of its affiliate’s assets, or the alternative 30-year single sourced long- 

term PPA with PWEC, will reduce the amount of contestable load in the Valley market by 

approximately 1800 MW. Such a significant reduction will force Gila River to seek available 

transmission in order to reach other, more distant markets. Both the lack of available transmission 

service to some markets and the high cost of transmission to others will create a barrier to market 

entry with significant economic impacts to Gila River over the next several years. Gila River 

believes that such barriers to market entry will compromise the financial viability of merchant plants 

like Gila River, and in doing so, compromise the overall financial viability of Arizona’s competitive 

wholesale market. 

CONCLUSION 

Gila River urges the Commission to order an RFP process, such as that described above, to 

address APS’ long-term power supply needs. Gila River welcomes the opportunity to participate in 

such an RFP process and is prepared to provide APS a more competitive purchase power alternative 

as compared to the affiliate acquisition. Absent such an RFP, an affiliate transfer of the PWEC 

assets to APS will create a significant barrier to market entry for Gila River for whch mitigation is 
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required. Whde Gila River respects the Commission’s authority to proceed with its review of this 

acquisition, the acquisition will a€so require FERC approval. Therefore, Gila River will fully address 

its concerns at the time APS seeks FERC approval. 

RESPECTFULLY SUBMITTED this 27th day of September, 2004. 

FENNEMORE CRAIG, P.C. 

Jay L. Shapiro 
Patrick J. Black 
3003 North Central Avenue, Suite 2600 
Phoenix, Arizona 85012 
Attorneys for Panda Gila River L.P. 

ORIGINAL and 13 copies of the 
foregoing hand-delivered for filing 
this 27fh day of September, 2004 to: 

Docket Control 
ARIZONA CORPORATION COMMISSION 
1200 West Washington 
Phoenix, Arizona 85007 

COPY of the foregoing mailed, faxed, or electronically 
transmitted this a day of September, 2004, to: 

Marc Spitzer, Chairman 
ARIZONA CORPORATION COMMISSION 
1200 W. Washington Street 
Phoenix, AZ 85007 

William A. Mundell, Commissioner 
ARIZONA CORPORATION COMMISSION 
1200 W. Washington Street 
Phoenix, AZ 85007 

Jeff Hatch-Miller, Commissioner 
ARIZONA CORPORATION COMMISSION 
1200 W. Washington Street 
Phoenix, AZ 85007 

Mike Gleason, Commissioner 
ARIZONA CORPORATION COMMISSION 
1200 W. Washington Street 
Phoenix, AZ 85007 
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Kristin K. Mayes, Commissioner 
ARIZONA CORPORATION COMMISSION 
1200 W. Washington Street 
Phoenix, AZ 85007 

Lyn Fanner, Chief Administrative Law Judge 
Hearing Division 
ARIZONA CORPORATION COMMISSION 
1200 W. Washington Street 
Phoenix, AZ 85007 

Christopher Kempley, Chief Counsel 
ARIZONA CORPORATION COMMISSION 
Legal Division 
1200 West Washington Street 
Phoenix, AZ 85007 

Ernest G. Johnson, Director 
Utilities Division 
ARIZONA CORPORATION COMMISSION 
Legal Division 
1200 West Washington Street 
Phoenix, AZ 85007 

Janet F. Wagner 
Legal Division 
ARIZONA CORPORATION COMMISSION 
1200 W. Washington Street 
Phoenix, AZ 85007 

COPY of the fore@ng mailed, faxed, or electronically 
transmitted this 27 day of September, 2004, to: 

All parties of record 
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